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IS A GOVERNOR PRIVILEGED BY HIS 
OFFICE FROM ARREST AND PROSECU- 
TION IN CRIME? 





The following comments are submitted 
on the reasons set forth by the attorneys 
of Governor Small for his alleged immu- 
nity from arrest and prosecution on a 
criminal charge while he holds the office 
of governor. 


These reasons, in so far as they are 
based on the theory ‘of the separation of 
powers, seem entirely groundless. It is 
true that the executive is free from judi- 
cial interference in the performance of his 
executive duties. The court will not at- 
tempt to invade the realm of his execu- 
tive discretion “to enjoin him, to mandate 
him, or prohibit him.” 


But this does not show that when he 
steps aside from the sphere of his duty 
and violates the law, he is not amenable 
to the law and the courts the same as any 
other person. It is a fundamental prin- 
ciple of our system that all men are equal 
before the law. As Dicey says in his 
work, The law of the Constitution, (4th 
ed., p. 183), ““We mean when we speak of 
the ‘rule of law’ not only that with us no 
man is above the law, but that here every 
man, whatever be his rank or condition, 
is subject to the ordinary law of the 
realm and amenable to the jurisdiction of 
the ordinary tribunals. With us, every of- 
ficial, from the prime minister down to a 
constable or collector of taxes, is under the 
same responsibility for every act done with- 
out legal justification as any other citizen.” 
Officals are liable to punishment or to the 
payment of damages, even for acts done,in 
their official character in excess of their 
lawful authority. This is probably the 
case even with officers of the state militia, 
during a time of so-called “martial law.” 





asiaha 





One argument advanced is that if 
the sheriff tries to carry out the order 
of the court, the governor might, as com- 
mander-in-chief of the militia, resist ar- 
rest. As the Supreme Court of Wiscon- 
sin say, by Justice Marshall, in the case 
of Ekern v. McGovern, (142 N.W. 595, 46 
L. R. A. (N. S.) 797, 816): 

“Some courts have given the weak ex- 
cuse for doubting their right to send a 
writ to a governor directly or indirectly 
questioning his executive act, that the 
court might be powerless to enforce obe- 
dience,—even suggesting the possibility 
of executive control of the militia having 
to be contended with; as if a court with 
knowledge of its constitutional authority 
would be justified, under any circum- 
stances, in not using it merely because 
the one who would be otherwise acted 
upon, even though he be the chief con- 
servator of the law, might commit trea- 
son, as it were, rather than submit to duly 
constituted authority. This court has 
never yet acknowledged the existence of 
either the want of power to enforce its 
writs, or want of courage to vindicate it.” 
(See also Atty-Gen. ex rel, Bashford v. 
Barstow, 4 Wis. 742.) 

The governor, then, as a violator of the 
law, stands no different than any indivi- 
dual who may be powerful enough to re- 
sist arrest. As commander of the militia, 
he has no lawful right to use the military 
force of the state to defy the officers of 
the law. The military would be in duty 
bound to disregard the illegal command 
of the governor if he should order them 
to use physical force against the sheriff. 

As Willoughby says in his work on 
Constitutional Law (Vol. 2, chap. 54, p. 
1062): “We have no chief executive who 
is exempt from responsibility to the 
law.” 

“No man in the country is so high that 
he is above the law. No officer of the law 
may set that law at defiance with impu- 
nity.” (U.S. v. Lee, 106 U. S., 196, 205. 
See 205 U. S. 349, 353). 
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Justice Valentine said in Martin v. 
Ingham, (38 Kan. 641, 17 Pac. 162), 
“There is no express provision in the 
Constitutions nor in any statutes exempt- 
ing any member of the executive depart- 
ment, chief or otherwise, from being sued 
in any of the courts, * * * and if any one 
of such officers is exempt, it must be be- 
cause of some hidden or occult implica- 
tions of the Constitution or the statutes, 
or from some inherent or insuperable 
barriers found in the structure of the 
government itself. It is said that if the 
governor opposes the order or judgment 
of the court, it cannot be enforced, * * * 
but are the courts to anticipate that the gov- 
ernor may not perform his duty?” 

The whole question would seem to 
come down to this, should the courts 
hold, on grounds of public policy. that 
they will not act coercively as to the gov- 
ernor except in case of extreme emer- 
gency? If so, the public policy which 
would protect the governor as a co-ordi- 
nate department of the government from 
being interfered with by judicial man- 
date, except in dire emergency, would not 
apply with full force to subordinates act- 
ing by his authority. (See Ekern v. Mc- 
Govern, supra) As the attorneys for 
Governor Small point out, it would be 
unfortunate if the chief executive were to 
be hampered in performing his public 
duties by arrest, prosecution, or imprison- 
ment. A limited immunity from arrest 
is commonly granted to legislative of- 
ficers during the legislative session. 

“By the constitutions of most states, 
state senators and representatives are 
privileged from arrest in all cases except 
treason, felony and breach of peace, dur- 
ing the session of the legislature or in go- 


ing to and returning from the legisla- 


ture.” (Constitution of Illinois, Article 
4, sec. 14; Stimson, Federal and State 
Constitutions, sec. 273.) 

“In most states, the constitution pro- 
vides that electors shal! be free from ar- 
rest while attending, going to and return- 





ing from the polls, except for treason, 
felony, or breach of the peace.” (See 
Constitution of Illinois, Article 1%, sec. 
3; Stimson, Federal and State Constitu- 
tions, sec. 237). 

If there is any such privilege or immu- 
nity from arrest or prosecution in favor 
of the governor to protect him in the per- 
formance of his judicial duties it is a mat- 
ter, the extent and occasions of which 
are to be decided by the courts or the 
legislature and not by the governor by a 
display of unlawful military force or re- 
sistance to the execution of the law which 
he has sworn to support. 

The remedy of .the governor, if he 
wishes to question the jurisdiction of the 
court, would be to submit to arrest and 
then by writ of habeas corpus, test out 
the legality of it under the circumstances. 

If there is no power to arrest, it would 


seem that there is no power to proceed. 


with the prosecution, as the presence of 

the accused for all stages of trial is abso- 

lutely necessary in criminal procedure. 
Henry W. BALLANTINE. 








NOTES OF IMPORTANT DECISIONS 





PROHIBITION AGAINST INDIAN OFFIC: 
IAL’S INTEREST IN TRADE WITH INDIANS 
NOT LIMITED TO PROPERTY IN WHICH 
GOVERNMENT HAS AN INTEREST.—The 
Indians have today, in many cases, become 
wealthy and are the objects of many design- 
ing individuals, including agents of the Bureau 
of Indian affairs. These agents in some cases 
have great influence with the Indians and in 
all cases have many opportunities to take ad- 
vantage of their ignorance and inexperience. 

Rev. Stat. 2078 provides that no person em- 
ployed in the Indian Department shall have 
any interest in any trade with the Indians ex- 
cept on account of the United States. In the 
recent case of United States v. Hutto, 41 Sup. 
Ct. 541, the defendant, an Indian Agent, was 
charged with conspiracy to commit an offense 
against the United States in that he agreed 
with others to induce the Indians of a certain 
tribe to sell their land and buy automobiles 
upon which sales he, the said Hutto, was to 
have received a commission, Defendant de- 





VoL. 
——aee 


murr 
demu 
inapt 
or ot 
Gove 
Supr 
visio! 
ican 
that 
the I 
agen! 
signs 
Agen 
said: 

vg & 
tion 
dian 
cern 
and « 
ly hi 
any | 
govel 
In it 
when 
er pr 
and | 
it mé 
tegri' 
empl 
attiti 
from 
sonal 
as tr 
nized 
form: 
apprc 
pose 
impr 
due t 
comil 


tives 
tain | 
rathe 


S 


TI 
been 
Ford 
ate, i 
depri 
have 
judge 
lated 
Volst 


a cau 
mari 
tices 








1in 


VoL. 93 


CENTRAL LAW JOURNAL 113 








murred, and the District Court sustained the 
demurrer, on the ground that Section 2078 was 
inapplicable to transactions involving lands 
or other property with respect to which the 
Government has no interest or control. The 
Supreme Court with a magnificent reach off 
vision with respect to the duty of the Amer- 
ican government toward the Indians, shows 
that Section 2078 was not intended to protect 
the Indians from the Government itself or its 
agents but to protect the Indian from all de- 
signs upon his credulity and to make the Indian 
Agent his disinterested adviser. The Court 
said: 


“In this connection the provision of sec- 
tion 14, ‘that no person employed in the In- 
dian department shall have any interest or con- 
cern in any trade with the Indians, except for, 
and on account of, the United States,’ manifest- 
ly had a significance extending quite beyond 
any pecuniary interest of the United States in 
government trade or barter with the Indians. 
In its original setting, and more emphatically 
when grouped in the Revised Statutes with oth- 
er provisons having to do with the supervision 
and management of the affairs of the Indians, 
it manifestly was and is designed to insure in- 
tegrity of conduct on the part of all persons 
employed in Indian affairs, and an impartial 
attitude towards the Indians, by excluding 
from persons so employed all motives of per- 
sonal gain, so that the duty of the United States 
as trustee for these dependent peoples, recog- 
nized wards of the government, migbt he per- 
formed with a single regard for their interests 
appropriate to the fiduciary relation. The pur- 
pose was to protect the Indians from their own 
improvidence; relieve them from temptations 
due to possible cupidity on the part of persons 
coming into contact with them as representa- 
tives of the United States; and thus to main- 
tain the honor and credit of the United States, 
rather than to subserve its pecuniary interest.” 








SUCCESSORS OF INELIGIBLE 
NOMINEES. 


The Problem.—Quite recently there has 
been some discussion as to whether Mr. 
Ford would become a member of the Sen- 
ate, in case the United States Senate should 
deprive Senator Newberry of his seat. We 
have also the recent decision of a Minnesota 
judge, that since Rev. O. K. Kvale circu- 
lated false statements about Congressman 
Volstead, which were alleged to have been 
a cause of the former’s success in the pri- 
Maries, and as this violated the corrupt prac- 
tices act, that Mr. Volstead be declared the 





YUM 





Republican nominee.t This decision was 
subsequently overruled by the Minnesota 
Supreme Court, which declared there was 
no Republican nominee. Mr. Volstead was 
then nominated by petition and elected. 

This legal question arises: When a can- 
didate is declared ineligible for the position 
to which he is elected or nominated, docs 
the position or nomination automatically go 
to the eligible candidate having the next 
highest vote? This is, obviously, a different 
question from that involved where a fraud- 
ulent count of the vote is alleged. 

The English Rule-—The English rule is 
that votes for an ineligible candidate are of 
no avail, and the eligible candidate receiv- 
ing the next highest number of votes is de- 
clared .elected.* 

In the United States this rule is followed 
in Indiana alone.* A slightly different case 
arose a few years ago in Wisconsin. Tuck- 
er, candidate for the Republican nomination 
for attorney general in the primaries of 
September 6, 1910, died September 1, 1910. 
The fact of his death was published gen- 
erally in the newspapers throughout the 
state. But at the primaries he received 63,- 
482 votes and Bancroft 58.156. By a four 
to three vote, the Supreme Court of Wis- 
consin decided* that Bancroft was entitled 
to have his name placed on the final election 


(1) Mr. Kvale had the endorsement of the 
Non-Partisan League. The present author has 
little sympathy with the aims, leaders, or meth- 
ods of that organization. Nevertheless, he be- 
lieves that the first Minnesota decision was in 
error. The Supreme Court of Minnesota showed 
a commendable degree of calmness and lack of 
partisan bias in overruling the lower court. 

(2) Mechem on Public Offices, section 206. 

(3) Gulick v. New, 14 Indiana 93 (1860). This 
is perhaps, slightly modified by the opinion in 
State ex rel. Clawson v. Bell, 169 Ind. 61, 82 N. 
E. 69 (1907). 


(4) Bancroft v. Frear, 144 Wis. 79, 128 N. W. 
1068 (1910). The court clearly stated, however, 
an adherence to the American rule. It empha- 
sized the fact that voters knowingly voted for 
an ineligible candidate. The later Indiana 
cases take substantially the same ground, al- 
though not clearly abandoning the theory of 
the English rule. In the Wisconsin case, the 
Court said: “If the majority should contuma- 
ciously persist in voting for candidates notori- 
ously ineligible, it might not be possible to fill 
the office at all. 
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ballot as the Republican candidate for at- 
torney general. 

The General American Rule.—“It is uni- 
versally the rule that an election is void 
where its result has been produced by bri- 
bery.”> “An election may always be avoid- 
ed by showing that its result has been pro- 
duced by corrupt practices of, or in the in- 
terest of, the successful candidate.”* There 
is here no statement that the next highest 
eligible candidate’ will succeed to the va- 
cancy—‘‘No election” is declared.’ The 
next highest man is not elected, and a new 
election must be held.* 


Congressional Precedents.—In the case of 
Smith v. Brown, 40th Congress, the com- 
mittee on elections declared: “The commit- 
tee are therefore of the opinion that the 
law of the British Parliament in this par- 
ticular has never been adopted in this coun- 
try and is wholly inapplicable to the system 
of government under which we live.” 

The Committee on Elections in the Utah 
contested election case of Maxwell v. Camp- 
bell, 43d Congress, took the ground in its 
report that if the member-elect is disquali- 
fied, the minority candidate is not thereby 
entitled to the seat.° 

In the Indiana case of Lowry v. White, 
50th Congress, the majority of the commit- 
tee in its report, said: ‘“The universal weight 
of authority in the United States and the 
numerous decisions in both branches of the 
Congress thereof, render an extended dis- 
cussion on this” point quite unnecessary. 
With the exception of the State of Indiana 
* * * there is perhaps not another state in 


(5) 10 A. and E. Encyclopedia of Law, p. 780, 
and cases cited. 

(6) Ibid, p. 791. 

(7) Mechem on Public Officers, section 206 
and cases cited. “The doctrine here supported 
by an undoubted preponderance of authority is 
that though the candidate receiving the highest 
number of votes may, because of his ineligibil- 
ity, fail of election, yet the votes cast for him 
are so far effectual as to prevent the election 
of other candidates, and there is no election at 
all.” 

(8) Throop on Public Officers, section 163. 
Dillon (4th ed.) on Municipal Corporations, sec- 
tion 196. 

(9) I Hinds’ Precedents, 494, 495. 





the Union where such a doctrine prevails,” 
as the English rule proclaims.*” 

November 5, 1918, Berger received 17,920 
votes, to 12,450 cast for Carney. The com. 
mittee report submitted October 24, 1919, 
declared that Berger was ineligible and not 
entitled to the seat. ‘Your committee is of 
the opinion that Joseph C. Carney, the 
Democratic contestant, is not entitled to the 
seat.” 


Joseph C. Abbott of North Carolina, 
claimed a seat in the United States Sen- 
ate, though he received on!y a minority of 
the votes, since he was the only eligible per- 
son voted for. It was declaréd that he was 
not elected. 


In view of these decisions it is difficult 
to see how Mr. Ford could be given the seat 
now held by Mr. Newberry, if the United 
States Senate should declare the latter in 
eligible. 

State Precedents.—WVith the exception of 
Indiana, the various states have not fo 
lowed the British principie. 

Who Can Contest?—A defeated cand- 
date has the prima facie right to contest the 
election of his successful opponent, and may 
obtain a judgment that there has been no 
election, even though he cannot show his 
own right to the office."' A person claim 
ing the office of county judge and stating 
good grounds for his claim was entitled to 
contest the right of one to hold such office 
who had violated the Corrupt Practice 
Act. This is so, even though he is not 
eligible himself, to the office involved.* A 
defeated candidate for the office of county 
clerk may contest the right of his succes* 
ful competitor on the ground of ineligibility 
by reason of an insufficient term of rest 
dence in the county.™* 


(10) Ibid, 403. 

(11) Francis v. Sturgill, 174 S. W. 753, 18 
Ky. 650 (1915). 

(12) Diehl v. Totten, 32 N. D. 131, 155 N. W. 
74 (1915). Under compiled laws 1913, §§ 104, 
1048. See also: McKinney v. Barker, 180 Ky 
526, 203 S. W. 303 (1918). Under Corrupt Prat 
tice Act, § 11. Hardin v. Horn, 184 Ky. 548, 212 
S. W. 573 (1919). 

(13) Grinstead v. Scott, 82 Ky. 88 (1884). 
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To succeed to the office or nomination, 
however, a contestant must show title in 
himsel To be capable of taking office, 
he must receive a majority or plurality of 
the votes cast.'° That a candidate who re- 
ceived a majority of the votes cast at an 
dection died before the polls closed, does 
not give the only surviving candidate the 
right to the office, since he did not get a 
majority. ‘The votes for the deceased were 
cast in good faith and must be counted."® 


f.14 


The Principle Involved.—We always de- 
sire to know more than simply the decisions 
uttered by the courts. What underlying 
principles are involved? Why, for instance, 
did the House Committee cn Elections de- 
dare that the British rule “is wholly in- 
applicable to the system of government un- 
der which we. ‘live’? To many persons 
the English practice of absolutely disre- 
garding ballots cast for ineligible candidates 
gems entirely proper. 


“A majority, or at least a plurality, shall 
be required to elect a person to office by 
popular vote,” and where the successful 
candidate is ineligible, “it is enough in such 
acase to hold the election void.” 

That a candidate getting the most votes 
is ineligible does not give the office to the 
next highest." “An election is the delib- 
erate choice of a majority or plurality of 
the electoral body. * * * The votes are not 
less legal votes because given to a person 
in whose behalf they cannot be counted. It 
is fairer, more just, and more consistent 


(14) Coghlan v. Alpers, 140 Cal. 648, 74 Pac. 
145 (1903); Francis v. Sturgill, 163 Ky. 650, 174 
8 W. 753 (1915). 





(15) Georgia v. Swearingen, 12 Ga. 23 (1852); 
Sublett v. Bidwell, 47 Mississippi 266, 12 Am. 
Rep. 338 (1872); McKinney v. Barker, 180 Ky. 
526, 203 S. W. 303 (1918). 

(16) Howes v. Perry, 92 Ky. 260, 17 S. W. 
575 (1891). Also State v. Speidel, 62 Ohio St. 156, 
i6 N. E. 871 (1900). In both these cases the 
successful candidate died on election day, thus 
listinguishing this from the Wisconsin case of 
Bancroft v. Frear, before cited. 

(17) McCrary on Elections, section 330. 

(18) Saunders v. Haynes, 13 Cal. 145 (1859). 
The opinion in this case fairly expresses the 
American view. See also Cooley, Constitutional 
Limitations, 4th ed., p. 781. 
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with the theory of our institutions to hold 
the votes so cast as merely ineffectual for 
the purpose of an election, than to give 
them the effect of disappointing the popular 
will, and electing to office a man whose pre- 
tensions the people had designed to reject.” 


“It has several times been held, where a 
majority of the electors vote for an ineligi- 
ble candidate, that the election is a nullity, 
although eligible candidates may also have 
been voted for. The person receiving the 
highest number of votes in such a case is 
not elected because of his ineligibility, and 
no other candidate can be considered as 
elected, because a majority of the electors 
have expressed their will and determination 
that he should not be elected.’ 


A Kentucky law provided that if any can- 
didate violates any of the provisions of the 
Corrupt Practices Act, in a contest over 
the election, “said nomination or election 
shall be declared void,” and the candidate 
receiving the next highest number of votes, 
and who has complied with the provisions 
of the act, shall be declared elected or nom- 
inated.*”. The Supreme Court of Kentucky 
declared that this provision was unconsti- 
tutional. All of the courts everywhere 
“deny the right of election to any candi- 
date receiving a less number of votes than 
a majority or plurality when his opponent 
receiving such majority or plurality was in- 
eligible for the office or died before the 
election was over.” 

The court further said: 


“No one can be declared elected and no 
measure can be declared carried, unless he 
or it receives a majority or a plurality of 
the legal votes cast in the election. Votes 
cast for an ineligible candidate must be 
counted and they constitute a part of the 
total votes cast in the election.” 


(19) Wood v. Bartling, Mayor, 16 Kan. 109 
(1876). See also State ex rel. Off v. Smith, 14 
Wis. 497 (1861). 

(20) One provision was that candidates 
should file pre-election statements. This was 


not done in the instant case, McKinney v. Bar- 
ker, 180 Ky. 526, 203 S. W. 303 (1918). See the 
cases cited in the decision. And see Hardin v. 
Horn, 184 Ky. 548, 212 S. W. 573 (1919), which 
declared the same provision void. 
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This argument was well presented by the 
Mississippi Court :** 

“Although the majority vote for a dis- 
qualified person, the votes so cast are not 
illegal, and therefore, to be treated as naught, 
but the result is, if the ineligible candidate 
cannot take the office, the electors have 
failed to make a choice.” 

NoEL SARGENT. 

New York City. 

(21) Sublett v. Bidwell, 47 Mississippi 266, 
12 Am. Rep. 338 (1872). See also: State ex rel. 
Atty. Gen. v. Vail, 53 Mo. 97 (1873); Sheridan 
v. St. Louis, 183 Mo. 25, 81 S. W. 1082 (1904). 
The opposite rule, as stated before, prevails in 
Indiana. Thus, in Gulick v. New, 14 Ind. 93 
(1860), the court declared: “While it is true 
that the votes of a majority should rule, the 
tenable ground appears to be that if the major- 
ity should vote for one wholly incapable of tak- 
ing the office, having notice of such incapacity, 
or should perversely refuse, or negligently fail, 
to express their choice, those, although a minor- 
ity, who should legitimately choose one eligible 
to the position, should be heeded.” In a later 
case, Copeland v. State, 126 Ind. 51, 25 N. E. 
866 (1890), the Court said: “It has been re- 
peatedly held by this Court that votes cast for 
a person not eligible to an office cannot be 
counted against the opposing candidate, who is 
eligible.” For other Indiana cases, see citations 
by Court in State ex rel. Clawson v. Bell, 169 
Ind. 61, 82 N. E. 69 (1907). 








PSYCHO-ANALYSIS IN THE 
COURTS. 


In the recent criminal appeal of Rex v. 
Quarmsby Times, 22nd inst.), where a 
murderer convicted at Blackpool Assizes 
appealed against his conviction on the 
ground of misdirection as to the facts by 
Mr. Justice Acton, the court dismissed 
the appeal in view of the fact that the 
learned judge had correctly stated the 
rule of law on “insanity” as laid down 
eighty years ago in the locus classicus, 
Macnaghtens’ Case (1843, 10 Cl. & F. 
200). But Mr. Justice Darling, in deliv- 
ering the judgment of the court, pointed 
out one great difficulty under which 
learned judges labor, in dealing with 
a plea of “impulsive insanity,” and in 
commenting on the evidence of medical 
experts, namely, their complete ignorance 
of the modern scientific and medical as- 
pects of what is known in present-day 
philosophy as the “New Psychology,” 





popularly but not accurately called, “Psy- 
cho-analysis.” This, no doubt, does con- 
stitute a grave difficulty, and we fear may 
lead to miscarriages of justice. 

Incidentally, it may be pointed out that 
the education of barristers, from whose 
ranks all judges are selected, is not well 
fitted to prepare the future counsel or 
judge for dealing with many phenomena 
of modern life. An English barrister, 
beyond a very perfunctory examination 
in general knowledge, from which he is 
excused if he has matriculated at any 
British university, is not required to 
study anything but jurisprudence in its 
various forms. The result is that the 
English Bar, as a body, is not well-in- 
formed on many matters with which for- 
eign and American lawyers are expected 
to be familiar, ¢c. g., Economics, Psycholo- 
gy, and even the Principles of Logic. 
With the Scots Bar it is different. The 
examination of a Scots advocate includes 
in its general subjects both moral and 
mental philosophy, which in the Scots 
universities, until recently, meant that 
under the heading of moral philosophy, 
economics and ethics were studied, while 
mental philosophy included psychology 
and logic. Again, in his professional 
legal examination there is included, 
“Medical Jurisprudence,” which is a com- 
prehensive subject covering a number of 
topics from Toxicology to Mental Patho- 
logy. The result is that Scots advocates 
and judges are better equipped for deal- 
ing with many classes of cases, especially 
the technical aspects of poison-trials and 
insanity pleas, than are their less thor- 
oughly educated English brethren. If 
and when the new University of Law, so 
often talked about, is created, we hope 
that some effort will be made to improve 
the somewhat antiquated methods of 
legal education still in vogue in the Inns 
of Court. 


And here we should like to make an- 
other suggestion. We borrow the idea 
from the new Army School of Military 
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Administration at Chisledon Camp. To 
that School of Instruction every com- 
manding officer has on appointment to go 
for a three months’ course in Economics 
and other subjects which assist in the ad- 
ministration of a military unit. And in 
the future, we believe, such officers 
will be expected at intervals of a few 
years to undergo “Reviver” courses in 
the same subjects. Now, we do not sug- 
gest for a moment that judges or bar- 
risters should be expected to go through 
“Instructional” or “Reviver” courses of 
law and subjects ancillary to law. But 
it does seem to us quite feasible and 
highly desirable that justices and their 
clerks should be given facilities for the 
acquisition of essential legal principles by 
attending short courses of instruction at 
the Law Courts, or the Law Society, or 
the Inns. of Court. We believe that the 
more enlightened justices would eagerly 
welcome such opportunities. In fact, 
women justices are apparently organiz- 
ing something of the sort for their own 
especial benefit. In any such course, we 
think, the ‘New Psychology” in its for- 
ensic aspects might well be included as 
one of the subjects in the curriculum. 
Perhaps, even, some learned judges of the 
High Court would not despise an oppor- 
tunity of attending such a course of 
lectures in the capacity of 
guests. 


honored 


Now, there are quite a number of dif- 
ferent ways in which the “New Psychol- 
ogy” is of utmost importance in the ad- 
ministration of the law. One of these re- 
lates to Evidence; another concerns the 
pathology of the insane; and a third af- 
lects certain forms of crime committed 
thiefly by juveniles and by women of re- 
spectable character. The first of the mat- 
lers just enumerated is probably the one 
in which Psycho-analysis will ultimately 
lave most to teach us. It must be ad- 
mitted that at present our English 
methods of sifting evidence in court are 
in the highest degree unsatisfactory. A 
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witness is placed in the box. There he or 
she is subjected to a series of questions 
at the hands of cross-examining counsel 
with the object of shaking the evidence 
given in examination-in-chief. The jury 
are told to“watch the demeanour of the 
witness” and decide therefrom whether 
or not such witness is or is not “a witness 
of truth.” To men of science all this is 
highly unsatisfactory. _ 

To begin with, neither judge nor jury 
have any specialized training in ‘“watch- 
ing the demeanor” of witnesses. They 
do not know the scientific principles 
which the new school of Psychology has 
been slowly elaborating as a means of 
judging such demeanor. In fact, their 
judgment of demeanor is superficial in 


the extreme. A cool witness is gen- 
erally believed. Yet the  psycholo- 


gist well knows that “coolness” is a mark 
of the skillful liar and also of the reckless- 
ly imaginative person. A woman of hys- 
terical type will tell a false story in the 
box with the utmost coolness of demean- 
or and be consistent even in the most 
meticulous details. An honest woman 
will hesitate, admit on pressure that she 
may be mistaken, and, generally, tell a 
halting story. Again, policemen who 
have concocted their testimony at the 
police station will roll it off without turn- 
ing a hair; in fact, a lying policeman 
—who unfortunately is not a mere myth 
—is well-known to Old Bailey counsel as 
the most dangerous of all lying witness- 
es; “he knows the ropes,” and so is care- 
ful to avoid inconsistencies or improbabili- 
ties. Nervous and confused witnesses are 
always disbelieved; yet the man _ of 
science knows that they are often the 
most truthful. Neither judges nor juries 
seem as yet to have much grasp of the 
criteria by which truth is to be distin- 
guished from falsehood. Nor can coun- 
sel assist them much, for counsel are 
themselves ignorant. The whole ma- 
chinery and technique of cross-examina- 
tion is quite out of date. 
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Now, as a matter of fact, psychologists 
in France and America have built up a 
system by which it is possible to detect 
“truth” from “falsity” with some degree 
of scientific exactitude and certainty. 
Various devices enter into this method. 
One consists in ascertaining the “tempo” 
of the witness, i. ¢., the normal rate at 
which his mind works in answering a 
question. Some minds work almost in- 
stantaneously ; the question “Did A hap- 
pen to B” calls up at once the symbolic 
reaction which we call a “judgment” in 
the form of a reply “No, A did not hap- 
pen to B.” With other minds a few sec- 
onds normally elapse. With others, again, 
almost a half-a-minute. Now the exper- 
ienced psycho-analyst begins by putting 
a few purely formal questions to his sub- 
- ject, just like the opening questions 
in examination-in-chief, such as“Your 
name,” “Your address,” “Your occupa- 
tion,” and the like. From these he calcu- 
lates the normal “tempo” of the witness, 
i. e., the rate of his mental reaction to an 
idea presented to him. Of course, this 
rate varies with the character and recen- 
cy of the event so presented; but for this 
allowance is made. So, when cross-ex- 
amination is reached, the analyst quickly 
finds out two things; in some cases the 
subject answers the question in his prop- 
er time-limit, but in other cases he takes 
much longer. Experience shows that, 
subject to certain qualifications due to 
peculiar causes which we cannot discuss 
in detail, in the former case the witness 
is giving a_ straightforward, candid 
answer; in the latter case he is giving 
a concocted answer in order to evade 
candor. This is a far better test of can- 
dor than any observation of demeanor. 

Now, when an experienced psycho- 
analyst finds that his subject is giving 
calculated, not candid, replies to certain 
questions, he at once proceeds to discover 
the reason. It does not follow that the 
witness is trying to conceal the truth. 
That is only one possible explanation. 





Another is that the witness finds some. 
thing disagreeable in an idea called w 
by the question; his mind tries to repress 
this suggestion of disagreeableness ; and 
the effort to protect himself against it 
takes up time. For example, a boy is asked: 
“Did you cross the orchard on your 
way to school?” He takes fifteen sec. 
onds to reply, “Yes, I did,” whereas his 
“tempo” is only five seconds per reply. 
It does not follow in the least that he is 
lying. The explanation may be that he 
once stole some apples from a tree an( 
was severely punished in consequence; his 
mind tries to “repress” ihe disagreeable 
memory of the punishment by shutting 
out the idea of an orchard or an apple a:- 
together. The result is that, when his at- 
tention is directed to either, he has first 
of all to overcome the disagreeable asso- 
ciation by an effort before he can think 





out the question and give a reply. Itis 
necessary, therefore, to discover wheth 

or not the breach of “tempo” is due t 
deliberate evasion or to the “protectiy 
instinct” of the mind which endeavors ti 
repel an unpleasant idea. 

Again, still another reason may ae 
count for our schoolboy’s failure to repl 
in due time. He may have a “complex, 
that is to say, a group of ideas in hi 
mind which is unlocked by the idea con 
tained in the question. For example, ow 
schoolboy may have a strong natu 
bent towards a life of farming in th 
colonies, but his parents may have 4 
cided to place him in a city office an 
have tried to repress his natural inclin 
tion for a life of colonial adventure. Ti 
result of their effort to repress may 
be that the idea is driven undergrount 
he never thinks of it deliberately and cot 
sciously, but rather strives to forget 


_and fall in with his parents’ wishes; th 


result is that the idea takes up a laff 
part of his “subconscious” mentality, al 
is always coming to the surface whenevé 
his will is unable to act and repress! 
It emerges in sleep, when the reason I 
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no control over one’s dreams, in mo- 
ments of day-dreaminess when the mind 
is empty, and in moments of sudden 
shock, e. g., a street collision, when the 
will is off its guard. The group of ideas 
connected with farm-life in the colonies 
becomes a “complex,” which may easily 
be unlocked by suggestion. The putting 
of a question relating to an orchard, in 
the solemn and exciting experience of 
testimony in the witness-box, acts as 
such a key to unlock the “complex,” but 
the unlocking takes time, and the boy has 
to resist the “complex” before he can ap- 
ply his mind to the question put him. 
Hence the abnormal slowness of his 
“tempo.” The trained psycho-analyst has 
to discover whether this may not be the 
explanation of the abnormality of tem- 
po;” and he has now elaborated a 
machinery for doing this. 

We have given a very simple illustra- 
tion to explain the methods of the exper- 
ienced psychologist in dealing with a 
subject. The system of cross-examina- 
tion in such investigations is really very 
elaborate ; but we cannot go into details. 
It is enough to say that, as the result of 
the system properly applied by a com- 
petent investigator, it is usually not a 
very difficult matter to ascertain— 

(1) when a witness is deliberately ly- 
ing ; 

(2) when he is merely disturbed by a 
disagreeable memory and is obstructed 
by the necessity of repelling it; 

(3) when he has a “complex” upon 
which the question has accidentally or de- 
liberately impinged by his interroga- 
tories. 

Once the analyst has obtained a clear 
grasp of his subject’s mentality, as he 
can generally do in the course of a few 
hours’ conversation, he acquires an as- 
tounding capacity to tell when the sub- 
ject is lying or of what hidden matters he 
is thinking at the moment. Only those 
who have had some practical experience 
of psycho-analysis as conducted by trained 
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psychologists, not by the charlatans 
who abound at every street corner, can 
have any conception of the facility with 
which even subtle minds can be read as 
the result of a_ skillfully-conducted ex- 
amination. 

Here we must pause. To go into the details 
of this fascinating subject is outside our 
limits of space. The importance of psy- 
cho-analysis in connection with the test- 
ing of evidence, however, will be clear to 
anyone who has followed these observa- 
tions of ours. Its utility in the investiga- 
tion of insanity or the probing of the 
motives for crime is, perhaps, more 
doubtful. At any rate, in these spheres 
much less certainty has been attained, 
and much less advance has been made. 
But, for purposes of cross-examination, 
psycho-analysis has now been placed on 
a scientific foundation which renders it 
of the utmost possible service to all en- 
gaged in the investigation of crime. The 
advocate in criminal courts and the de- 
tectives of the C. I. D. branch of Scotland. 
Yard would be well advised to add this 
new method to the number of their tech- 
nical studies. Indeed, fifty years hence, 
it is probable that every advocate in the 
courts will find it necessary to study and 
practise the principles of the New Psy- 
chology almost as a matter of course.— 
Solicitors’ Journal (London). 











MASTER AND SERVANT—RIGHT TO IN- 
VENTIONS. 





WIRELESS SPECIALTY APPARATUS CO. v. 
MICA CONDENSER CO. 





Supreme Judicial Court of Massachusetts. 
folk. June 3, 1921. 


Suf- 





131 N. E. 307. 





Where employees were employed solely for ex- 
perimental work to develop a method of manu- 
facturing magneto condensers, and were aided 
and furnished information by the employer's 
superintendent, and understood, or ought to have 
understood, that the employer intended to keep 
the processes setret, and that any information 
received by them was confidential, a relation 
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of trust and confidence existed which estopped 
the employees from claiming as their own prop- 
erty inventions made in the course of such ex- 
perimental work, though there was no express 
agreement or understanding that inventions 
were to be the employer's property. 





JENNEY, J. The Wireless Specialty Appa- 
ratus Company is the plaintiff in two suits, 
both relating to the same subject-matter and 
tried together. During the Great War the plain- 
tiff made radio condensers for the United States 
government. On the signing of the armistice, 
it became apparent that this industry would be 
seriously affected, if not ended, and the plain- 
tiff’s officers conceived the idea of producing 
magneto condensers to be sold to manufacturers 
of electrical apparatus. By June, 1919, the six 
employees then remaining in the plaintiff’s con- 
denser department were employed in experi- 
mental work in developing a method of manu- 
facturing such condensers. This work was con- 
tinued until about October, 1919, when the pro- 
duction of the condensers began. The work 
was substantially all performed in th¢ plain- 
tiff’s shop, with its tools, at its expense, and 
under the general direction and supervision of 
one Priess, its chief engineer. Some examina- 
tion had been made by the chief engineer, and 
by other persons, of the methods in use to ac- 
complish the desired result. The judge found 
that, in course of the experimentation, “in at 
least three respects, important changes, im- 
provements, or inventions * * * (had) been 
made,” which “combined with others of minor 
importance * * * constitute a change, improve- 
ment or invention in the * * * general process” 
of manufacture of magneto condensers. It is 
noticeable that the findings characterized the re- 
sult of this experimental work as “changes, im- 
provements or inventions,” but they also are 
declared to be “substantial and valuable, tend- 
ing to reduce the cost of production and to 
improve the quality of the product.” Later 
they are several times expressly described by 
the judge as inventions; applications were made 
by the defendant McPherson for the issuance 
of letters patent upon these inventions, which 
applications have been assigned by him to Wat- 
son Brothers, Inc., and by it to the Mica Con- 
denser Company, Ltd., who are defendants in 
both suits. The plaintiff in one suit seeks to 


compel the assignment to it of said applications 


and of the inventions covered thereby; and in 
the other to enjoin their publication, manufac- 
ture or use by the corporations who are de- 
fendants in the first suit and by certain for- 
mer employees of the plaintiff, on the ground 
that the inventions constitute ‘secret processes 
of which the plaintiff was the owner. In the 





second suit other relief of a kindred nature also 
is sought. 


We consider the findings of the judge on the 
basis that they determine that the changes and 
improvements were in fact inventions which 
must be considered as patentable. The parties 
have so treated them. 


These inventions as found and described by 
the judge are as follows: 


“(1) In the machine for applying varnish to 
the sheets of mica used in the condenser, and 
by the use of copal varnish in the process; (2) 
the method of using so-called telltale light for 
detecting defects while building up the con- 
denser stacks; (3) the process of rehealing a 
defective condenser without dismembering the 
same. These changes, improvements or inven- 
tions combined with others of minor importance 
may be fairly said to constitute a change, im- 
provement or invention in the (4) general 
process.” 

The three inventions first named were in the 
main those of the defendant McPherson—who 
was one of the six employees of the plaintiff 
hereinbefore referred to—‘qualified only by the 
statement that the use of copal varnish was the 
suggestion of Goodwin,” a defendant in the sec- 
ond suit. The general process invention was 
the joint production of McPherson, Goodwin 
and Priess. The latter is still in the employ 
of the plaintiff. It is found on conflicting evi- 
dence that there was no express contract that 
any invention made by these employees was to 
be the plaintiff's property; and the evidence did 
not satisfy the judge that there was any under- 
standing to that effect. 


The principles governing relationship be 
tween employer and employee, so far as prop 
erty in invention is involved—using that word 
in the sense in which it is used in the statutes 
relating to patents—are well established. An 
invention made by an employee, in the course 
of his employment and at his employer’s ex- 
pense, is the property of the inventor unless he 
has by the terms of his employment, or other- 
wise, agreed to transfer to his employer its own- 
ership as distinguished from its use. It mat- 
ters not how valuable the invention or how 
vital its control may be for the success of the 
business in which it has been conceived. Amer- 
ican Circular Loom Co. v. Wilson, 198 Mass. 
182, 84 N. E. 133, 126 Am. St. Rep. 409; Amer- 
ican Stay Co. v. Delaney, 211 Mass. 229, 97 N. 
E. 911, Ann. Cas. 1913B, 509; Hapgood v. Hew- 
itt, 119 U. S. 226, 7 Sup. Ct. 193, 30 L. Ed. 369; 
Dalzell v. Dueben Manuf. Co., 149 U. S. 315, 18 
Sup. Ct. 886, 37 L. Ed. 749; Pressed Steel Car 
Co. v. Hansen, 137 Fed. 403, 71 C. C. A. 207, 2 
L. R. A. (N. S.) 1172; Dempsey v. Dobson, 174 
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Pa. 122, 34 Atl. 459, 32 L. R. A. 761, 52 Am. 
St. Rep. 816. 


However, as was said in Solomons v. United 
States, 137 U. S. 342, at 346, 11 Sup. Ct. 88, at 
$9, 34 L. Ed. 667: 

“If one is employed to devise or perfect an 
instrument, or a means for accomplishing a 
prescribed result, he cannot, after successfully 
accomplishing the work for which he was em- 
ployed, plead title thereto as against his em- 
ployer. That which he has been employed and 
paid to accomplish becomes, when accomplished, 
the property of his employer.” 

The inventions here in controversy were 
made while the inventors were wholly engaged 
in “experimental work to develop a method of 
manufacturing magneto condensers.” That for 
the time being was their sole employment. 
They were under the direction of the plain- 
tiff's superintendent who aided and furnished 
information to them. 


“* * * The persons concerned understood or 
ought to have understood that the plaintiff in- 
tended to keep the processes secret, and that 
any information received by them in the course 
of their employment was confidential informa- 
tion.” 


To justify a claim of property in the inven- 
tions, it must be held that the plaintiff had no 
interest in that which its workmen created 
while engaged in this special work, except the 
ownership of the actual things produced con- 
sidered merely as chattels, and except a non- 
exclusive right to use them or the processes 
discovered. Such a result defeats the purpose 
in which they were engaged. In a case like 
this the nature of the employment impresses 
on the employee such a relationship of trust 
and confidence as estops him from claiming as 
his own property that which he has brought 
into being solely for the benefit and at the 
express procurement of his employer. The 
want of an express agreement that the owner- 
ship shall be in the employer is not fatal under 
such circumstances. This result is supported 
by authority. Gill v. United States, 160 U. S. 
426, 16 Sup. Ct. 322, 40 L. Ed. 480; Silver Spring 
Bleaching & Dyeing Co. v. Woolworth, 16 R. I. 
729, 19 Atl. 528. Said the court in Gill v. 
United States, supra, 160 U. S. at page 436, 16 
Sup. Ct. at page 326, 40 L. Ed. 480: 


“There is no doubt whatever of the proposi- 
tion laid down in Solomons’ Case, that the mere 
fact that a person is in the employ of the gov- 
ernment does not preclude him from making 
improvements in the machines with which he 
is connected, and obtaining patents therefor, as 
his individual property, and that in such case 
the government would have no more right to 
seize upon and appropriate such property, than 
any other proprietor would have. On the other 
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hand, it is equally clear that, if the patentee be 
employed to invent or devise such improve- 
ments, his patents obtained therefor belong to 
his employer, since in making such improve- 
ments he is merely doing what he was hired 
to do.” 

See, also, McAleer v. United States, 150 U. 
S. 424, 430, 14 Sup. Ct. 160, 37 L. Ed. 1130; 
Dowse v. Federal Rubber Co. (D. C.), 254 Fed. 
308; Ingle v. Landis Tool Co. (D. C.), 262 Fed. 
150; Pomeroy Ink Co. v. Pomeroy, 77 N. J. Ea. 
293, 297, 78 Atl. 698; Portland Iron Works v. 
Willett, 49 Or. 245, 89 Pac. 421, 90 Pac. 1000. 
The question was expressly Jeft open in Amer- 
ican Circular Loom Co. v. Wilson, supra. The 
opinion states (198 Mass. 202, 84 N. E. 135, 
126 Am. St. Rep. 409): ' 


“How far the rule will be held to be applica- 
ble where it appears that by the express terms 
of the hiring the employee was to exercise his 
inventive faculties with reference to the specific 
inventions in question for the sole benefit of 
his employer, we need not now consider, for 
that question does not arise in this case.’ 

So in American Stay Co. v. Delaney, supra, 
211 Mass. at page 232, 97 N. E. 912, Ann. Cas. 
1913B, 509, it was noted that the defendant was 
not “employed to originate inventions for the 
plaintiff's benefit.” 


The finding that there was no understanding 
as to future inventions does not prevent us 
from giving the relief to which the plaintiff 
is entitled on the facts found. It does not nega- 
tive them or weaken their effect. A careful 
examination of the evidence—reported by com- 
missioners—convinces us that no such con- 
struction can be maintained. 


Goodwin, Barkley, Arthur Watson and EI- 
bridge Watson, who are defendants in the sec- 
ond suit, while Goodwin was still in the plain- 
tiff’s service formed the plan of engagng in the 
manufacture of magneto condensers to compete 
with the plaintiff “to take advantage of the 
secret processes and machines which had been 
developed, and of the confidential information 
Goodwin had of the plaintiff’s costs of produc- 
tion and other details of its business, so as to 
start the manufacture and sale of such con- 
densers immediately.” 


Although the invention was first assigned to 
Vatson Brothers, Inc., it appears that the Mica 
Condenser Company, Ltd., was shortly there- 
after organized by Goodwin, Barkley and the 
Watsons, who were its only stockholders. While 
no express finding is made as to whether these 
corporations took with notice of the facts upon 
which the plaintiff’s rights depended, it is ap- 
parent that they did’ so take. The Mica Con- 
denser Company, Ltd., does not argue that it 
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has any greater rights in or to the inventions 
than that which McPherson had against the 
plaintiff. 


Although the first suit is decided on the basis 
that the plaintiff is entitled to relief because 
it is the equitable owner of the inventions al- 
ready considered, it does not follow that it can 
get nothing under the second bill. It may be 
that no patent will issue because of lack of nov- 
elty or other reason and that the plaintiff will, 
in fact, receive nothing of value under any de- 
cree entered in the first suit. The fact that an 
invention is patentable does not compel the 
taking out of a patent, nor prevent the person 
entitled to it from keeping it secret, nor bar 
him from equitable relief against those disclos- 
ing its existence and details in violence of 
trust and confidence, nor as against those who 
obtain knowledge through such violation with 
notice and purpose to make use thereof. Pea- 
body v. Norfolk, 98 Mass. 452, 96 Am. Dec. 664; 
American Stay Co. v. Delaney, supra; Aronson 
v. Orlov, supra; Bates v. Coe, 98 U. S. 31, 25 
L. Ed. 68; Macbeth-Evans Glass Co. v. Schnel- 
bach, 239 Pa. 76, 86 Atl. 688. The fundamental 
requirement for relief is a violation of trust 
and confidence. Any one who gets the knowl- 
edge honestly can use it provided he is not 
restrained by the relationship under which he 
acquired it. Chadwick v. Covell, 151 Mass. 190, 
23 N. E. 1068, 6 L. R. A. 839, 21 Am. St. Rep. 
442. 


The defendants, Barkley, Elbridge Watson, 
Charles E. Watson and Goodwin, as found by 
the judge, “formed the plan * * * to take ad- 
vantage of the secret processes and machines 
which had been developed (as hereinbefore 
stated) and of the confidential information that 
Goodwin had of the plaintiff's costs of produc- 
tion and other details of its business.” Inas- 
much as the allegations as to the wrongful 
taking and disclosure by Goodwin of plans, 
records, and other tangible property of the 
plaintiff have not been proved, the plaintiff is 
not entitled to relief as to such property; but 
it is entitled to injunctive relief as against 
these defendants and as against the Mica Con- 
denser Company, Ltd., of which they are the 
only stockholders and which—the findings in- 
ferentially but clearly show—has acted with 
notice to its officers and agents. Fairbanks v. 
McDonald, 219 Mass. 291, 106 N. E. 1000. 

The question of damages, for which the de- 
fendants are liable, has not been tried. 


In the first suit a decree with costs to the 
plaintiff is to be entered, ordering the Mica 
Condenser Comapny, Ltd., to assign to the plain- 
tiff the inventions and applications for patents 





hereinbefore considered and enjoining it from 
assigning or otherwise disposing of such in. 
ventions, and enjoining botin defendants from 
using said inventions or any of them. If it is 
deemed advisable—in order to describe and 
identify said inventions so that a definite de. 
cree may be entered—the first suit may be fur. 
ther heard for that purpose. 
So ordered. 


Note.—Right of Employee to His Invention— 
This question is quite fully treated in a note 
appended to the case of Barber y. National Car- 
bon Company, 5 L. R. A. (N. S.) 1154, where the 
rule is laid down (on page 1177) that an em- 
ployer is entitled to the benefit of all the dis- 
coveries of his employee which have a direct and 
immediate connection with the work which the 
latter was engaged to perform, and were made 
during that part of the day which he was bound 
to devote to the discharge of his contractual du- 
ties. The right of the employer in this regard 
is especially clear, where it is shown not only 
that the discovery in question was made during 
the working hours of the employee, but that the 
employer’s material and machinery were being 
used under the employer's direction for the 
avowed purpose of making such a discovery. 


On the other hand, the rule is laid down and 
supported by numerous authorities that if the 
employee makes an invention wholly independent 
of the employer, it is the law that the invention 
belongs to him, and that it does not inure to the 
benefit of the employer. 


In a recent case it is stated that the fact that 
a patentee, at the time he made the invention, was 
employed by a manufacturing company as a 
draftsman, but under no contract to use his in- 
ventive faculties for the benefit of the employer, 
did not vest the employer with the entire prop- 
erty right of the invention and the patent monopo- 
ly thereof, or with anything more than a shop 
right to use the invention. Ingle vy. Landis Tool 
Company, 272 Fed. 464. “This vexed question 
was the subject of litigation in this circuit, and 
its principles were discussed and determined by 
this court in Pressed Steel Car Company v. Han- 
sen, 137 Fed. 403, 2 L. R. A. (N. S.) 1172, where, 
in affirming the decision of the lower court, this 
court held that, in the absence of an express 
contract of agreement to invent, the relation oi 
employer and employee does not vest the employer 
with the entire property right of an invention 
the employee and to the patent monopoly thereof, 
or to anything more than a shop right to use 
such invention. This decision was predicated on 
the earlier holdings of the supreme court of the 
United States, in Dalzell v. Dueber Manufactur- 
ing Company, 149 U. S., 315.” 


Where one was employed by a motion picture 
corporation to improve the light in the studio in 
every way possible and to use his expert knowl 
edge and ability in that direction, and the gen- 
eral idea of an invention designated a “light dis- 
solve” was that of the manager of the corpora 
tion, the latter was entitled to the invention. Fa- 
mous Players-Lasky Corp. v. Ewing, Cal. App. 
194 Pac. 65. 
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ITEMS OF PROFESSIONAL 
INTEREST. 





SIR JOHN SIMON, ENGLAND’S REPRESEN- 
TATIVE AT THE MEETING OF THE 
AMERICAN BAR ASSOCIATION. 





Each year in the fall, Great Britain sends 
across the Atlantic one of the most eminent 
of her jurists to represent her at the annual 
meeting of the Canadian and American Bar 
Associations. Last year it was Viscount Cave, 
Lord Justice of Appeal. Among his predeces- 
sors have been the former Sir Frederick Smith, 
then attorney general and now occupying the 
woolsack as lord high chancellor, with the title 
of Viscount Birkenhead. Then there has been 
Lord Finlay and the Earl Haldane, who was 
lord high chancellor at the time of his visit, 
but who left at home the great seal of the 
realm, of which he was ex-officio the keeper. 

The British representative at the Bar As- 
sociation in August, 1921, will be the Rt. Hon. 
Sir John Simon, who is on record as having 
on two occasions declined the offer of the wool- 
sack, with its salary of $50,000 a year, plus 
allowances, and a stately official residence in 
the palace of Westminster, but who has been 
in turn secretary of state for the home de- 
partment—that is to say, for the interior—so- 
licitor general and attorney general, with a 
seat in the cabinet. 

Still well on the sunny side of 50, possessed 
of a most melodious voice, a master of elo- 
quent oratory, enjoying an enormous practice 
at the bar, rivaling, if not surpassing, that 
boasted of by the new-fledged Lord Justice of 
Appeal (Edward) Carson, he was in strong 
running at one time for the liberal premier- 
ship. It was generally understood that he was 
Herbert Asquith’s own choice as his successor 
in the premiership. 

But Sir John happens to be burdened with 
a conscience, which is a terrible handicap to 
political success, and finding himself unable 
to subscribe to the conditions of the coalition 
or to follow Lloyd George when the latter be- 
came premier, he retired from office to resume 
his practice, which has been estimated by ex- 
perts as over, rather than under, $250,000 a 
year, fees of $60,000 and $70,000 being the 
rule rather than the exception. 

Suddenly in 1917, he felt that being still 
comparatively young and in excellent health, 
his duty as a citizen lay at the front in France 
rather than in the courts of law or in the 
house of commons, so he gave up for the time 
being his practice, secured a commission as 





lieutenant-colonel on the staff and joined the 
headquarters of Field Marshal Lord Haig. ‘It 
was at a moment when the great war had 
entered into its most discouraging phase for 
the entente and when things were looking at 
their blackest. It was patriotism of the most 
unselfish kind that prompted him to take this 
step and to do his bit to the best of his abil- 
ity at the front in France. 

He quickly became most useful to the Brit- 
ish commander-in-chief, and it was to him that 
the field marshal constantly turned for advice 
in the many questions of international law and 
the laws of civilized warfare that were con- 
stantly cropping up, among them the intricate 
problem of reprisals and the estimate of the 
extent and character of Germany’s guilt in her 
indefensible and barbarous methods of war- 
fare. Sir John worked quietly and unobtru- 
sively, and won the sincere gratitude and high 
regard of Lord Haig, who cannot speak suf- 
ficiently highly of the assistance which he re- 
ceived at Sir John’s hands. 

If there is one defect that can be imputed to 
Sir John besides the burden of a terribly ten- 
der conscience, it is his lack of humor. But 
perhaps this is attributable to the fact that he 
is the son of a nonconformist minister in very 
straitened circumstances. In fact, it was only 
through his remarkable cleverness at school, 
where he won all sorts of scholarships, that 
he was enabled to secure a university educa- 
tion at Oxford as a student at Wadham col- 
lege. There he carried off everything before 
him in the way of well-paid fellowships that 
furnished him with the wherewithal needed to 
study for the bar. 

Coming to London with the kudos of having 
held the presidency of the Oxford union—that 
celebrated nursery of political eloquence and 
of leadership in parliamentary debate—Sir 
John, without any influence or backing, quick- 
ly acquired for himself such a name at the 
bar that when barely 30 he was chosen by the 
government as one of the British counsel in the 
Alaska boundary arbitration. At 3 and 30 
he entered parliament, at 37 he was solicitor 
general and when 40 was flourishing as attor- 
ney general ,with a seat in the cabinet and 
official emoluments, which in salary and fees 
amounted to $80,000 a year, quite independent- 
ly of his private practice. 

Today Sir John Simon, who bears a strik- 
ing resemblance to Lord Curzon, is devoted 
to motoring and to yachting and loves his life 
in the country. He has become through pur- 
chase the lord of the manor of Fritwell, one of 
the prettiest places in Oxfordshire. The man- 
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or house is a perfect example of Elizabethan 
architecture, the estate itself having been 
granted by William the Conqueror to Arch- 
bishop Odo soon after the battle of Hastings 
and figuring as belonging to that prelate in 
the pages of Doomsday Book.—Marquist Dr 
FonTENOY in The Washington Post. 








BOOK REVIEWS 





REED & WASHBURN’S BLUE SKY LAWS. 





“Blue sky” laws, so called, have been enact- 
ed in thirty-seven states. Their purpose is to 
protect investors in the sale of promotion 
stock and other securities. They apply to the 
issuance of such securities, and usually pro- 
vide for an examination by some state depart- 
ment of the validity of the claims made by 
the promotors of the new securities, and make 
invalid any sales thereof or impose a penalty 
upon those making such sales, until such se- 
curities have been passed by the blue sky de- 
partment. 

The great variety of the provisions of these 
laws makes it incumbent on stock brokers and 
promoters to be very careful before putting a 
new issue of securities on the market. A 
compliance with the laws of one state is not 
sufficient unless the sale is to be confined to 
persons in such state. If the appeal is to 
cover several states or the entire country, the 
proposition must be so set as to comply with 
the law of each state where sales are to be 
sought. 

For the reasons just given, lawyers repre- 
senting clients who desire to put on the mar- 
ket a block of new securities will welcome the 
new compilation of the blue sky laws of this 
country, by Robert R. Reed and Lester H. 
Washburn of the New York bar. 

The work is divided into two parts. First, 
a general discusion of the history, purpose and 
construction of blue sky laws; and second, a 
compilation of the laws themselves according 
to states. In the first part there is also a dis- 
cusion of the penal and civil liabilities attach- 
ed to a violation of such laws and a discussion 
of the decisions so far rendered by the courts 
construing their various provisions. 

The second part gives a very valuable sum- 
mary of the general provisions of the law of 
each state as well as the full text of the act 
itself. This enables the busy practitioner to 
get what information he needs quickly and 
without unnecessary waste of time and effort. 

Printed in 440 pages and bound in black 
cloth. 


” 





HUMOR OF THE LAW. 





The Patron: Lookahere, I paid an amusement 
tax of 10 per cent of the price of my seat. 

The Box Office Man: Well? 

The Patron: Hand it back. 
amused.—Washington Star. 


I was not 





Frank Pfleging, signal engineer, on a recent 
trip over the line was taken quite ill with grip 
and tonsilitis. Finding himself unable to pro- 
ceed with caution to the next block, he tied 
up in a warm hotel room. 

The M. D. came. He was an agreeable chap. 
After spending some time making a careful 
diagnosis he shook his head gravely and said: 

“It’s a bad case—a very bad case. You sent 
for me just in time.” Then his face bright- 
ened. “But I will send you something that will 
put you on your feet by morning.” He smiled 
mysteriously. “It never fails.” 

Visions of the good, old-fashioned remedy 
that made grandpa the man he was—the kind 
that comes in half-pint sizes—flitted across the 
patient’s mental vision. “Why not?” he said 


to himself; “it has kept many a good man out , 


of the clutches of the undertaker.” Cheerful- 
ness returned. “How much do I owe you, Doc- 
tor?” he asked. 

“Five dollars,” replied the M. D., then he 
added hastily, “but that includes the cost of 
the—er—remedy.” 

Frank paid it with great cheerfulness, then 
lay down to await the coming of the life saver. 

It came. The patient’s hands shook with 
eagerness as he untied the package. At last! 
Off came the paper, and then— 

Aspirin, cascara and quinine! 

(Quick curtain.) 

This letter was received by a District Court 
Judge from one who was required to serve on 
petit jury: 


_ The Honorable Judge: 





Henry , who is ordered to appear at —— 
Court, first Tuesday of the month of February 
for jury selection. begs your Honor’s excuse 
for following cause or causes: 

New arrival of baby. 

Mother confined. 

Five children to be sent to school. 

Five more smaller children at home. 

There is cattle, sheep, horses, chickens, all 
looking for Henry to be taken care of. 

Henry also has to see to wood and keep the 
fires going. 

These are only a few of Henry’s excuses. 

—The Docket. 
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WEEKLY DIGEST. 


Weekly Digest of Important Opinions ef the 
State Courts of Last Resort and of the Federal 
Courts. , 

Copy of Opinion in any case referred to im this digest 
mey be procured by sending 25 cents to us or to the West 

Pub. Co., St. Paul, Minn. 
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Te ae Onan eee Oe: 


1. Animals—Liability for Injury by Dog.—In 
an action for injuries from the bite of a dog, 
an instruction requiring the jury, in order to 
fnd for plaintiff, to find that the dog was of a 
mischievous and vicious disposition and accus- 
tomed to bite persons, and that defendant knew 
or by the exercise of ordinary care could have 
known of such fact, and with such knowledge 
permitted the dog to run at large, and that 
while so running at large it became afflicted 
with rabies and attacked plaintiff, held proper 
where there was evidence of such facts.—Rolleg 
v. Lofton, Mo., 230 S. W. 330. 


2. Assault and Battery—Assault on Teacher. 
—A pupil, making a common assault on his 
teacher, and his father, who told him to commit 
such assault, were both guilty as principals; 
the offense being a misdemeanor.—State v. Lof- 
tin, Mo., 230 S. W. 339. 


3. Bankruptey—Building on Bankrupt’s Land. 
—The R. Co., after having agreed to build a 
bungalow for L. on land owned by the R. Co., 
Went into bankruptcy, prior to which its man- 
agers and directors organized the B. Service, 
Inc., and induced L. to contract with it to build 
the bungalow, which it did. L. paid into the 
bankruptcy fund the balance due on the bunga- 
low. Held, that one having an unsatisfied judg- 
Ment and execution against the B. Service, Inc., 
for materials used in the construction of the 
bungalow was entitled to the fund rather than 
feneral creditors of the R. Co.; that company 
having acquiesced in the construction of the 





VIIM 





bungalow on its land.—A. B. 
Tennant, N. J., 113 Atl. 486. 


Newbury Co. v. 





4. False Pretenses.—Bankruptcy Act 1898, 
§ 17, subd. 2 (Comp. St. § 9601), excepting from 
release by discharge liabilities for obtaining 
property by false pretenses or false represen- 
tations, includes liability for money so obtained, 
so that the liability of the president of a pri- 
vate corporation to it for the difference between 
the purchase price paid by him for property 
bought for the company and the price he stated 
to the company is not released by discharge.— 
Bloemecke v. Applegate, U. S. C. C. A., 271 Fed. 


595. 





5. Insurance Benefit.——Bankruptcy Act, § 
70a, relative to the property vesting in the trus- 
tee, shows a purpose to pass to the trustee 
whatever sum was available to the bankrupt 
at the time of bankruptcy as cash assets to be 
realized on surrender of a life insurance policy, 
but otherwise to leave to the insured the bene- 
fit of such insurance.—Frederick vy. Fidelity 
Mut. Life Ins. Co., U. S. S. C., 41 Sup. Ct. 503. 


6. Preference.—A trustee in bankruptcy 
cannot recover an alleged preferential payment 
under Bankruptcy Act, § 60b, as amended (Comp. 
St. § 9644), where there is no sufficient evidence 
that defendant had reasonable cause to believe 
that the enforcement of the payment would ef- 
fect a preference.—First Nat. Bank v. Galbraith, 
U. S&S. Cc. C. A., 271 Fed. 687. 


7. Banks and Banking — Accumulating 
Checks.—A bill, which alleged that a federal 
reserve bank had adopted the practice of col- 
lecting checks drawn on the plaintiff banks until 
a considerable number were on hand and then 
demanding payment in cash over counter for 
the purpose of forcing the banks on which they 
were drawn either to join the federal reserve 
system or to cease to do business, states a 
ground for relief, notwithstanding the right of 
the holder of a check to demand payment there- 
of in cash.—American Bank & Trust Co. v. Fed- 





eral Reserve Bank of Atlanta, U. S. S. C, 41 
Sup. Ct. 499. 
8. Degree of Care.—A savings bank is not 





held to the same high degree of care as that 
required of a commercial bank respecting its 
depositors or creditors, and is liable to its de- 
positors for want of ordinary care, but it does 
not insure a fund on deposit, nor is its work 
purely gratuitous.—Bulakowski v. Philadelphia 
Sav. Fund Soc., Pa., 113 Atl. 553. 





9.——Forgery. Where the payee of a draft 
on a bank had Knowledge on February ist that 
the draft had been drawn on the bank, and 
that his (the payee’s) attorney had forged the 
indorsement of his name thereon, and for three 
weeks or more prior to February ist, the payee 
knew that his attorney had forged the indorse- 
ment, without knowing the name of the bank 
on which the draft was drawn, and despité such 
knowledge the payee dallied with his attorney, 
the forger, during January and February, if 
not later, on his promise to make good the loss, 
and kept the drawee bank in ignorance of the 
forgery until about April list, the payee was 
negligent as matter of law, on account of his 
unexplained delay of 60 days in making demand 
on the bank, after knowledge that the draft 
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had been paid on a forged indorsement, and can- 
not recover from the bank.—Annett v. Chase 
Nat. Bank, N. Y., 188 N. Y. S. 


10. Notice of Fraud—The knowledge of 
the president and cashier of a bank that a note 
which the bank purchased from its president 
was of fraudulent inception and character was 
notice to the bank.—Behnke v. Kroening, Wis., 
182 N. W. 837. 

11. Receivership.—A receiver of a bank was 
not entitled to commissions of moneys, either 
collected from himself, or on notes in his hands, 
or on notes collected by others, to whom they 
had been assigned as collateral for the debts 
of the bank.—Butler v. Spencer, S. C., 107 S. E. 
154. 


12. Bills and Notes—Foreign Corporation.— 
In action on a note, a plea setting up that the 
corporate payee was organized under the laws 
of a foreign state and had no permit to do busi- 
ness in the state is open to demurrer on the 
ground that it was not alleged that the con- 
tract was made in the state, or to be performed 
there; that it was not alleged that plaintiff was 
not a bona fide holder for value, and that it 
was not shown that the corporate payer was 
doing business in the state contrary to law.— 
Phillips v. Langston, Ala., 88 So. 177 

13. Transfer.—No recovery on note trans- 
ferred in violation of conditions of delivety un- 
less transferee a bona fide holder.—Securities & 
Investment Corporation v. Heron, W. Va., 107 
S. E. 179. 

14. Carriers of Goods—Bailee for Hire.—A 
tank car, owned by the shipper, filed with gaso- 
line, was delivered to a railroad company for 
the transportation of gasoline to a consignee 
under a bill of lading which entitled the owner 
to payment for the use of the car on a mileage 
basis. The car was not delivered to the con- 
signee, but diverted, and was not returned to 
the owner for three months. Held, that the 
railroad company was a bailee for hire of the 
car, and that the contract of bailment was for 
its use only in accordance with the bill of 
lading; that its diversion was a breach of the 
contract, and, whether intentional or through 
negligence, rendered the railroad company lia- 
ble for all damages sustained by the owner, 
including the value of its use while detained. 
—Empire Refineries vy. Guaranty Trust Co., U. 
S. C. C. A., 271 Fed. 668. 

15. Damage in Transit.—The South Caro- 
lina rule that loss or damage to goods will be 
presumed to have occurred while with the ter- 
minal carrier, in absence of proof to the con- 
trary, has not been superseded or changed as 
to goods in interstate commerce by the Carmack 
Amendment and federal decisions thereunder.— 
People’s Hardware Co. v. Raleigh & C s. 
8S. C., 107 S.. E. 146. 

16. Damage in Transit—In an action at 
common law against terminal carrier by con- 
signee of interstate shipment injured in transit, 
all presumptions that existed in favor of a 
plaintiff in such an action prior to the passage 
of the Carmack Amendment to the Interstate 
Commerce Act (U. S. Comp. St. §§ 8604a, 8604aa) 
were available to the consignee, as said amend- 
ment did not change the rules relating to the 
“practice, procedure, or evidence” in common- 
law actions arising from interstate shipments. 
—Pittsburgh, C., C. & St. L. R. Co. v. Larosa, 
Ind., 131 N. E. 32. 

17. Delivery.— Where defendant railroad 
was fully notified as to what plaintiff intended 
to do with goods shipped him when they arrived 
at destination, such communication was suf- 
ficient to put the railroad on notice as to the 
resultant damages should it fail or delay in 
the delivery of the ey ae v. Seaboard 
Air Line Ry. Co., N. C., 107 S. E. 136 

18. Lawful Rates.—A consignee ‘of inter- 
state shipments who received the shipments and 
paid all charges claimed, which were less than 
the lawful rates established under the Inter- 
state Commerce Act as a matter of law assumed 
liability for the only lawful rate which it had 
a right to pay or the carrier a right to charge, 
and could not escape liability therefor through 
any contract with the carrier, and its liability 
was not a question of fact to be determined 
from circumstances tending to show an implied 


























‘the offense. 





agreement.—New York Cent. & H. R. 


v. 
York & Whitney Co., U. S. S. C.. 41 | Ang cL °503. 





19. Transfer of Bill of Landing.—That a 
transaction between shippers of hay, dealers 
therein, and a bank, by their transfer of bill 


of lading with attached draft to it, and giving 
of credit by it and drawing thereon by them, 
did not pass title to it, is not conclusively 
shown by the fact that after it had claimed the 
hay, and given bond therefor, against attach- 
ment by the shippers’ creditor, it sold it through 


them.—Officer v. F. & M. Nat. Bank of Hobart, 
Tex., 230 S. W. 226. 
20. Carriers of Passengers—Ejectment.—In 


carrying out the purpose of ejecting from the 
car a passenger who had become boisterous and 
beyond control, both the conductor and the 
motorman would have been acting within the 
scope of their employment and, if they did not 
use unreasonable or unnecessary force, the 
street car company would have been free from 
liability for damage for the resulting injury to 
the passenger.—Galloway v. United Railroads, 
Cal., 197 Pac. 663. 

21. Separate Coach Law.—Under our sep- 
arate coach law (section 4059, Code of 1906; sec- 
tion 6687, Hemingway's Code), a white passen- 
ger who, after notice and objection to the con- 
ductor, is compelled to ride in a compartment 
with negroes, in a coach designated for white 
persons, may recover damages from the railroad 
tor violation of the statute; and this is true 
even though there were other coaches on the 
train for white persons, and the sign desig- 
nating the coach had been changed by some 
outside agency.—Payne v. Stevens, Miss., 88 So. 
165. 

22.-——Ticket Not Contract.—A railroad ticket 
is not a contract expressing the conditions and 
limitations usually in a written agreement, but 
is more in the nature of a receipt for fare and 
is limited and regulated by the carrier's rules. 
—Summerfield v. Hines, Nev., 197 Pac. 690. 

23. Charities—Power of Legislature.—lIt is 
not within the power of the Legislature to ter- 
minate a charitable trust, change its adminis- 
tration on grounds of expediency, or seek to 
control its disposition under the doctrine of cy 
pres.—In re Opinion of the Justices, Mass., 131 
N. E. 31. 

24. Commerce—Money Not 
merce.”’—Money, being merely a medium of ex- 
change, is not such an article of commerce as 
is protected from state regulation relative to 
foreign corporations by the federal Interstate 
Commerce statutes.—Boddy v. Continental] Inv. 
Co,, Ala., 88 So. 294. 

25. Conspiracy — Pvidence.—To establish a 
charge of a conspiracy to violate chapter 463, 
yen. Laws 1917, the state must prove that de- 
fendants had concerted to teach that men should 
not enlist in the military forces of the United 
States or aid in carrying on the war with Ger- 
many. A combination for an unlawful purpose 
is the foundation of the offense, and an overt 
act in furtherance of such purpose completes 
All who are parties to the com- 
bination incur guilt when one does such an act. 
The combination need not be established by di- 
rect evidence, but may be inferred from circum- 
stances.—State v. Townley, Minn., 182 N. W. 773. 

26. Constitutional Law— Habeas Corpus. — 
The right of appeal is a privilege which the 
law-making power has the right to bestow or 
deny, and the fact that there is no appeal from 
a judgment denying a petition for a writ of 
habeas corpus is not a denial of justice nor 
due preas st law.—McLaughlin v. Barr, Ky., 
230 S 

27.——Operation on Prisoner.—Acts 1907, ¢ 
215, authorizing the board of managers of insti- 
tutions intrusted with the care of defectives and 
confirmed criminals and a committee of ex- 
perts to perform an operation of vasectomy on 
an inmate, if deemed advisable, to prevent pro- 
creation, but giving the inmate no opportunity 
to cross-examine the experts who decided upon 
the operation, to controvert their opinion, or to 
establish that he was not within the class desig- 
nated in the statute, denies due process of law. 
—Williams v. Smith, Ind., 131 N. E. 2. 

28. Regulation of Rates.—The regulation 
of rates for public utilities is a governmental 
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function coming directly within the police power 
of the state, so that the establishing or modify- 
ing of rates, though contractual, does not vio- 
jate the constitutional provisions against the 
passage of any law impairing the obligation of 
contracts.—United States Smelting, Refining & 
Milling Co. v. Utah Power & Light Co., Utah, 
197 Pac. 902. 

39. Religious Corporation.—Charter of re- 
ligious corporation protected by contract clause 
of Constitution.—In re Opinion of the Justices, 
Mass., 131 N. E. 29. ’ 

30. Contracts — Mutuality.—A contract for 
board and lodgings for 10 weeks was not void 
for lack of mutuality because the boarders re- 
served the right to cancel the contract.—kKadetz 
y. Harwood, N. Y., 188 N. Y. S. 134. 

31. Corporations—Change of Venue.—In the 
absence of any other place of business in this 
state, the residence of a corporation in this 
state is at the principal place of business named 
in its charter, and it is entitled to a change of 
yenue to such place as a matter of right in view 
of Rev. Code 1919, §§ 2327, 2328.—o©cHarg v. 
Commonwealth Finance Corporation, 8S. D., 182 
N. W. 705. 

32. Illegal Contract.—Where a corporation 
makes an iliegai contract to purcnase its own 
stock from its stockholder, the company is en- 
titled to disaffirm the contract, ana on return 
of the stock to recover the consideration paid; 
likewise where the stockholder seeks to restore 
to the company its improperly diverted funds, 
and to have returned to him the identical stock 
unlawfully acquired from him by the company, 
and this may be accomplished, the policy or tne 
state is to be best subserved by granting reliet 
to the stockholder.—Darnell-Love Lumber Co. v. 
Wiggs, Tenn., 230 S. W. 391. 

33. Eminent Domain—Public Use.—Constitu- 
tion heid to authorize taking for development 
of water power for mills; “public use.”—In re 
Opinion ot the Justices, Mass., 131 N. E. 25. 

34. Fraudulent Conveyances — Bulk Sale. — 
Though a sale in bulk 1s void as to the ven- 
dor’s creditors, uniess the provisions of the 
act of 1915, requiring the purchaser to demand 
and receive a written list of the creditors and 
to notify them of the proposed sale, are com- 
plied with, this does not give creditors a claim 
upon the purchase price.—J. C. Smith & Wallace 
Co. v. Goldner, N. J., 113 Atl. 487. 

35. Husband and Wife—Ante-Nuptial Con- 
tract.—The fact that the prospective wife who 
signs an ante-nuptial contract cannot read does 
hot of itself raise a presumption that any fraud 
or imposition was practiced upon her, even in 
the absence of aftirmative evidence that it was 
read to her or that its contents were stated to 
her.—Burns y.: Spiker, Kan., 197 Pac. 884. 














36. Mortgage.—In suit to foreclose mort- 
Sage executed by husband and wife contem- 
poraneously with the execution to them by 


mortgagee of deed to other land and the execu- 
tion by them of affidavit that mortgage was 
given to secure balance of purchase price which 
they had agreed to pay for land so conveyed, 
evidence that wife joined in execution of mort- 
Sage and the aftidavit without knowledge or 
consent that she had been named as a grantee 
and that deed has not been delivered to her 
held to sustain finding that wife had signed 
a8 a surety within Burns’ Ann. St. 1914, § 7855, 
prohibiting a married woman from entering in- 
to a contract of suretyship, and not as a prin- 
a oon Trust Co. v. kritz, Ind., 131 N. 


37. Insurance—Class of Employment.—Where 
Plaintiff was insured in an accident and health 
policy as a “finisher” in a furniture shop, but 
Was injured while employed in a bakery, doing 
shop service in putting bread in boxes, he could 
recover on the policy as a “baker,” which was 
Within the same class of hazards, since the word 
baker” in its ordinary use respecting a bakery 
business has a generic meaning and includes in 
its scope different services connected with the 
bakery business.—Futopolus v. Midland Casual- 
ty Co., Wis., 182 N. W. 847. 

38.—“‘Dependent.”—Where the by-laws of a 
fraternal insurer provided that a dependent of 
& member might be named beneficiary, a “de- 
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pendent” is one who is maintained by the mem- 
ber upon some merely legal or equitable ground, 
and a mere gratuitous maintenance does not 
satisfy the requirement; therefore, a child who 
was not legally adopted by the member can- 
not be a beneficiary, where it was removed by 
the member’s wife on her leaving him and the 
member no longer contributed to its support. 
—Royal Neighbors of America y. Fletcher, Tex., 
230 S. W. 476. 

39. Insurable Interest.—When two people 
are engaged in good faith to be married, they 
each have an insurable interest in the life of 
the other.—Harden v. Harden, Ky., 230 S. W. 
307. 

40. Military Service.—A provision in a pol- 
icy of life insurance that if the insured shall 
engage in military or naval service in time of 
war, and shall die while engaged in such serv- 
ice, or in consequence thereof, the beneficiary 
will only be entitled to recover a certain fixed 
proportion of the full indemnity provided by 
the policy, applies, whether the insured entered 
such service voluntarily or was inducted there- 
in under the Selective Service Act (U. S. Comp. 
St. 1918)—Nowlan y. Guardian Life Ins. Co., 
W. Va., 107 S. E. 177. 

41. Misrepresentation. — Where’ insured’s 
statement, made in his application for the pol- 
icy, with reference to previous consultation of 
physicians, was false, the falsity of such state- 
ment avoids the liability of defendant benefit 
association, unless the defense was waived, or 
defendant association is estopped from assert- 
ing it either by requiring additional proofs or 
in its statement of thé grounds for rejection of 
the claim.—Security Ben. Ass’n v. Webster, Tex., 
230 S. W. 219. 

2. Misrepresentation.—In an action on a 
life insurance policy, where the defense of mis- 
representation of health was interposed, evi- 
dence as to whether such representations were 
made in good or bad faith was incompetent in 
view of Rev. St. 1909, § 6937, providing that no 
misrepresentation shall be deemed. material un- 
less it contributes to the event on which the 
policy is to become payable, so that it was not 
error to refuse an instruction on such subject. 
—Burgess v. Pan-American life Ins. Co., Mo., 
230 S. W. 315. 

43. Misstatement of Age.—Where the by- 
laws of a benefit insurance company prohibit 
receiving a member above a certain age, the 
society is not bound by a certificate issued to 
one over that age whose application was false 
as to age, and such misstatement constitutes a 
defense, whether it be held a representation or 
a warranty.—De Loach y. Ozark Mut. Life Ass'n, 
Ark., 230 S. W. 268. 

44, Violent Death.—The presumption, in an 
action on a life policy of one killed by external 
and violent means, is that the injury was the 
result of accident and not suicide——Green v. 
New York Life Ins. Co., Iowa, 182 N. W. 808. 

45. Intoxieating Liquors—Description. — The 
phrase “spirituous liquors’’ means liquors com- 
posed in part or entirety of alcohol produced 
by distillation, so an indictment under Acts 
1919, p. 16, § 15, declaring any person who shall 
make or manufacture alcoholic, spirituous liq- 
uors, or beverages any part of which is alcohol, 
shall be guilty of a felony, is sufficient if it 
alleges that «the liquors were spirituous, for 
that includes an allegation that they were in 
part alecohol.—Taylor v. State, Ala., 88 So. 205. 

46. State Laws.—All provisions of the state 
prohibition laws, which tend fairly to the en- 
forcement of the Eighteenth Amendment to the 
federal Constitution, the Prohibition Amend- 
ment, and are not in direct conflict with the 
Volstead Act, remain unimpaired, and may be 
enforced by the state courts.—People v. Com- 
missioner of Correction, N. Y., 188 N. Y. S. 47. 


47. Landlord and Tenant—dAssignment of 
Lease.—An assignment of a lease does not an- 
nul the lessee’s obligation to pay rent unless 
the contract contains a stipulation to that effect. 
—Hazelton v. Chaffin, Kan., 197 Pac. 870. 


48. Repairs.—There is no implied warranty 
upon part of landlord that premises are fit for 
purposes for which they are leased and if ten- 
ant desired that landlord make changes or re- 
pairs, he should have such covenant incorpor- 
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ated in the agreement to lease.—C. R. Miller & 
Bro. v. Nigro, Tex., 230 S. W. 511. 

49. Mandamus — Officers’ Salaries. — Where 
salaries of state officers and district judges are 
fixed by law, and payment thereof in the full 
amount due is refused by the state auditor, a 
writ of mandamus is the proper remedy to en- 


force payment.—Crockett v. Tuttle, Utah, 197 
Pac. 900. 
50.——Restoration to Office —Where a civil 





engineer for the city was under the civil serv- 
ice, and was not suspended or discharged, his 
remedy was not against the civil service com- 
mission to compel restoration, but by direct 
action to be restored to office from which he 
was being deprived by an usurper after the 
council’s action in changing the name of the 
office, and mandamus was the proper remedy.— 
State v. City of Seattle, Wash., 197 Pac. 782. 
51. Master and Servant—Interstate Com- 
merce.—A railroad employee, injured while cut- 
ting a rail in the course of repairing a track 
used by interstate, as well as other trains, was 
engaged in interstate commerce.—Johnson v. 
Atlantic Coast Line Ry. Co., S. C., 107 S. E. 31. 


52 Medical Services.—Under the Employ’ 





ve. 
ers’ Liability Act, an employer, though a mem- 
ber of the Texas Employers’ Insurance Associa- 
tion, who engages a physician for an injured 
employee, may become liable for the physician's 
compensation.—Huddleston v. Texas Pipe Line 


Co., Tex., 230 S. W. 250. 

53. Municipal Corporations—Breach of Con- 
tract.—One who in good faith conveys property 
to a municipality, in reliance upon such an 
agreement, may, in case of its failure to com- 
ply with its express undertaking, recover com- 
pensation in damages for the loss sustained by 
reason of the breach.—Whittaker v. City of 


Huntington, W. Va., 107 S. E. 121. 

54. Negligence—A pedestrian walking rap- 
idly to the aid of one who had fallen into a 
trench in a street in progress of improvement, 
in the night.time, and was calling for help, 
pedestrian also faling into the trench, will not 
be held guilty of contributory negligence, un- 
less his act was so rash that an ordinarily pru- 
dent person would not have undertaken it.— 
Whitman v. Stipp, Pa., 113 Atl. 567. 

55. Rates of Public Service Company.— 
Rates or tolls to be charged by a public service 
eorporation for services rendered, fixed by a 
municipality by ordinance as an incident to the 
granting of a franchise to it by such municipal- 
ity, are subject to legislative control.—Town of 
— v. Florida Telephone Co., Fla., 88 

0. 

56. Names—Idem Sonans.—Though the sum- 
mons and return of process gave the name of 
defendant as “Martha J. Hornback,” though her 
name was “Hornbeck,” she was called to take 
cognizance of the action, and the judgment is 
not void, for the two names must be considered 
as idem sonans, for even to an attentive ear 
there would be difficulty in distinguishing the 
names when pronounced.—Little v. Browning, 
Mo., 230 S. W. 92 

57. Negligence — Obvious Danger.—If there 
is danger attending the work which an invitee 
is to do on the premises of another, and the 
danger is not readily apparent to the eye, it 
is the owner's duty to give reasonable notice or 
warning thereof, but owner may assume that 
the invitee will perceive that which would be 
obvious to him upon the ordinary use of his 
own senses, and need not warn of obvious dan- 
ger.—Shaniey v. American Olive Co., Cal., 197 
Pac. 793. 

58. Sales—Cancellation.—If a seller of adver- 
tising matter had fully performed the contract 
by shipping the advertising matter before re- 
ceiving notice of the buyer’s cancellation, it 
could recover the purchase price of the goods 
under the contract, and wag not restricted to 
action for damages from the buyer's cancellation. 
—Outcault Advertising Co. v. Caruthersville 
Plumbing & Auto Co., Mo., 230 S. W. 340. 


59. Ships and Shipping—Insurable Interest.— 
Charterer, having agreed to indemnify owner 
against loss on failure to return ship, had an 
insurable interest to the full value of the ship. 
—Goshi Kaisha Y. S. v. France & Canada §S. 
Co., N. Y., 188 N. Y. S. 131. 











60. Statutes—Conflicting Acts——Where_ two 


acts of the General Assembly are “passed” on 
the same date, and each of the acts in terms 
provide that ‘the same shall take effect from 


and after its passage, and said acts are, within 
the time limit prescribed by paragraph 16, § 
1, of article 5, of the Constitution, approved by 
the governor, but on different dates, the aet 
last approved is, in legal contemplation, the 
last expression of the legislative will upon the 
subject covered by the act; and if the provisions 
of the act last approved are irreconcilably op- 
posed to those of the act first approved, the 
last mentioned must be considered as repealed, 
Butts County v. Strahan, Ga., 107 S. E. 163, 

61. School District.—Priv. Acts 1920, c. 42, 
creating a certain graded school district, de- 
fining its limits and empowering the trustees 
on ratification of the measure by the voters 
of the district, to issue and sell bonds for the 
purchase of a site and the erection of build- 
ings thereon and otherwise for the benefit of 
said district, is both special and local, and, 
though the school provided for is a graded 
school, and the district is a quasi public cor- 
poration, act is void as in direct violation of 
Const. art. 2, § 29, prohibiting local, private, or 
special acts establishing or changing the lines 
of school districts.—Board of Trustees of Fair- 
mont Graded School Dist. v. Mutual Loan & 
Trust Co., N. C., 107 S. E. 130. 

62. United States—Priority of Claim.—Under 
Rev. St. U. S. § 3466, giving priority in all cases 
of insolvency to obligations due to the United 
States, the claim of the United States on a ree- 
ognizance entered into by a company for the 
appearance of a defendant in criminal proceed- 





.ings is entitled to priority over all other claims, 


where the surety company became insolvent af- 
ter entering into the recognizance, but before 
the defendant had failed to appear, regardless 
of whether the claim on the recognizance had 
matured at the time of the entry of the insol- 
vency order, within the meaning of the New 
York law.—In re Casualty Co. of America, N. 
Y., 182 N. Y. 8. 829. 

63. War—Property of Alien Enemy.—In ae- 
tion by American pledgees of certificates of ma- 
rine insurance issued by a British insurance 
company, the insured goods, belonging to a Ger- 
man pledgor, having been captured by the Brit- 
ish in the war against Germany, the ocnten- 
tion that the action could not be maintained, 
because the pledgee would recover the full 
amount of the insurance certificates, and that 
any part thereof exceeding the amount secured 
by the pledge would be recovered in_ behalf 
of the German pledgor, stated no defense, as 
any aid and comfort to the enemy from such 
recovery could be prevented by exercise of the 
Alien Property Custodian’s right to take and 
hold the proceeds of the recovery until declara- 
tion of peace.—Guinness v. Phoenix Assur. Co, 
N. Y., 188 N. Y. S. 137. 

64. Warehousemen — Liability. — Where 4 
warehouseman has contracted to store goods in 
a particular place, and breaches his contract 
and stores them in a different place, it is at 
his own risk, and he is liable for any damage 
or injury to the goods which occurs, even with- 
out his fault or negligence.—Tallahatchie Com- 
= & Storage Co. v. Hartshorn, Miss., 88S0. 
278. 


65. Waters and Water Courses—Liability for 
Service.—In the absence of legislative author- 
ity, there is no lien in favor of a water com- 
pany on the real estate for the water supplied 
either to an owner or to a tenant.—Millville 
Improvement Co. v. Millville Water Co., N. J. 
113 Atl. 516. 

66. Wilis—Holograph Will.—A letter written 
to a brother immediately before the writer en- 
tered a hospital for treatment reading: “Broth- 
er Richard, * * * I am going to the hospital on 
account of not feeling well. I hope God nothing 


happens, but if it does, everything is yours. 
Got some money in the bank, but den’t know 
how much we owe on house. * * * (Signed) 


Brother Alex’—held a valid holograph will— 
Wise v. Short, N. C., 107 S. E. 134. 

67._—Language Used.—Use of words “wish 
and will” following general devise not sufficient 
to limit estate devised.—Greiner v. Heins, Ind, 
131 N. E. 20. 
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